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This matter concerns two filed policy grievances. In its first grievance (08-G-00728), the

Union alleges that the Employer has violated the collective agreement by requiring shift availability

minimums for relief employees who work in correctional facilities operated by the Department of

Justice. It asserts specifically that some employees have been told that they are required to be

available for a minimum of six shifts per month as well as for at least three statutory holidays per

year, leaving them open to possible termination for failing that requirement. Further, offer letters are

being sent to potential new employees requiring signed confirmation of acceptance of the stipulated

minimum availability, which presumably means that unless they agree they will not be employed, or

if they fail to meet these minimums after becoming employed they too could be subject to discharge.

In describing relief employees as being unscheduled employees who are required on an as-and-when

basis, the Union has grieved that the supposed shift minimums were not supported by the collective

agreement. In addition, it asserted that relief employees, as a newly defined category appointed to

positions for which there were no established hours on a daily, weekly, or monthly basis, should be

subject to the same protection from summary dismissal as any other indeterminate employees.

In its second grievance (08-G-00775), to be heard and determined 
jointly with the other, the

Union asserts that despite grieving the issue of relief employees being informed they are required to

work a minimum number of shifts per month in addition to a minimum number of shifts on statutory

holidays during the year, the Employer has continued to act in what it describes as an "arbitrary

manner". As such, the employees who are on a continuing to be affected by the minimum shift

requirements "(should) be compensated for their time while on standby", meaning that they should

receive standby pay under aricle 29, requested to be retroactive to the time of the decision made to

impose shift availability minimums. As described by the Union therein: "For example, if an
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employee works seven shifts per month (non-statutory days) then the first six wil be compensated

per aricle 29 and the seventh will be compensated as a 'regular', i.e. non-standby, shift. The same

formula shall be used for statutory holidays".

In its considering the grievances as filed, the Employer sees there to be no conflict with its

obligations under the collective agreement in placing certain availability expectations into offer

letters at time of hire, nor in its sending letters to any existing employees, and it cites article 5.03 as

allowing such directions to new or existing employees. It also states its actions to have been a

management responsibility permissible under aricle 7.01. These two provisions read as follows:

5.03 Conflct of Provisions

Where there is any conflct between the provisions of this Agreement and any
regulation, direction or other instrument deaJing with terms and conditions of
employment issued by the Employer, the provisions of this Agreement shall
prevaiJ.

7.01 Managerial ResponsibiJties

Except to the extent provided herein, this Agreement in no way restricts the
Employer in the management and direction of the PubJic Service.

Further, the Employer sees nothing about the new Appendix AI, entitled Relief Employees,

which limits its ability to seek a level of suitable availability for shifts as offered where thought to be

significant. Further, it disputes any suggestion of an ongoing standby situation having been created

by its actions of insisting on minimum availability. Appendix Al in its entirety reads as follows:
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APPENDIX Al

RELIEF EMPLOYEES

A1.01 The Employer shall hire reJief employees into positions for which there
are no estabJished hours on a daiJy, weekly or monthly basis and may be
required to report to work on an as-and-when required basis for facilties
where services operate on a daiJy basis throughout the entire year.

A1.02 (a) An employee may not be appointed as a relief employee to
perform a job in the same faciJty (which includes a hospital,
health centre, correctional faciJty, young offenders facilty, or
college residence) as the employee performs in the employee's
other position.

(b) An employee in a nursing position may be appointed as a reJief
employee in the same faciJty providing that the position is more
than 2 pay ranges apart from the employee's other position.

A1.03 The Employer shall ensure that a series of reJief employees wil not be
employed in Jieu of establishing a full-time position or fillng a vacant
position.

A1.04 A reJief employee shall be entitled to all the provisions of this Collective
Agreement with the following modifications:

2.01 (z) "Probation" for relief employees means a period of paid

employment of one year from the day upon which an
employee is first appointed to or promoted within the
Public Service. An employee who is appointed to a position
which has the same duties, as his/her previous position
shall not serve an additional probationary period. If an
employee does not successfully complete his/her
probationary period on transfer or promotion the

Employer wil make every reasonable effort to appoint
him/her to a position comparable to the one from which
he/she was transferred or promoted.

24.09 (1) A relief employee holding a position for which there is a minimum
and maximum rate of pay may be granted increases in pay unti
he/she reaches the maximum of the pay range for the position.
Such pay increases are dependent on satisfactory performance of
the duties of the position by the employee for a period of paid time
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equivalent to the standard yearly hours of work for their position,
or two (2) years whichever is less and shall not be granted to the
employee until his/her Deputy Head certifies to the Employer that
the employee is so performing the duties of his/her position.

42.02 (a) (i) Length of Service

A reJief employee's entitlement to Ultimate Removal
Assistance is based on years of continuous service with the
Government of the Northwest Territories. A relief
employee's year of service is equivalent to the completion of
the standard yearly hours of work for the position.

A1.05 The following Articles and Clauses contained in this Collective
Agreement do not apply to reJief employees:

· Article 16 - Entire Article except Clauses 16.05(a) and
16.08

· Article 17 - Entire Article except Clause 17.08
· Article 18 - Entire Article
· Article 19 - Entire Article
· Article 20 - Entire Article except Clauses 20.09 and 20.10
· Article 22.02 (a), (d), (e), and (f)

A1.06 Relief employees are entited to be paid on a bi-weekly basis for services
rendered at the appropriate pay range in Appendix B.

A1.07 The Employer shall make every reasonable effort to allocate reliefwork
on an equitable basis among readiJy available qualified reJief employees.

It is also necessary for one to review the article 29 language, entitled Standby, which reads

in its entirety as follows:

ARTICLE 29

STANDBY

29.01 (1) Where the Employer requires an employee to be avaiJable on
standby during off-duty hours, an employee shall be entitled to a
standby payment of one hour's pay at the employee's base salary
for each eight (8) consecutive hours or portion thereof that he/she
is on standby, except on his/her days of rest and designated paid
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holidays.

For each eight (8) consecutive hours or portion thereof that an
employee is on standby on a day of rest or a designated paid
hoJiday, he/she shall be paid one and one-half hours pay at the
employee's base salary.

(2) An employee designated by letter or by list for standby duty shall
be avaiJable during his/her period of standby at a known
telephone number and be avaiJable to return for duty as quickly
as possible if called. In designating employees for standby the
Employer wil endeavour to provide for the equitable distribution
of standby duties among readiJy available, qualified employees
who are normally required, in their regular duties, to perform
that work.

(3) No standby payment shall be granted if an employee is unable to
report for duty when required.

(4) An employee on standby who is required to report for work shall
be paid, in addition to the standby pay, the appropriate overtime
rate for all hours worked, subject to a minimum payment of four
(4) hours pay at the straight time rate each time he/she reports,
except that this minimum shall only apply once during each
standby period of eight (8) consecutive hours or portion thereof.

(5) Except in the case of an emergency, standby schedules shall be

posted fourteen (14) days in advance ofthe starting date ofthe Dew
shift schedule.

29.02 When an employee on standby is required to report for work, he/she shall
be reimbursed transportation costs as follows:

(a) Actual cost of commercial transportation each way not to exceed

five dollars ($5.00) without the production of a receipt;

(b) Where he/she uses his/her personal motor vehicle, the appropriate
distance rate specifed in Clause 45.11(a)(i).

29.03 Subject to operational requirements and where there is cause, employees
may refuse to be on standby during off-duty hours.
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The paries were able to provide an agreed statement of facts applicable to both grievances.

It includes specific reference to the definition language contained that article 2.01(m)(v) for the

category of indeterminate employee known as "Relief Employee". The agreed facts are as follows:

1. In the Collective Agreement between the Union of Northern Workers

(UNW) and the Government of the Northwest Territories (GNWT) for
the period ApriJ 1, 2005 to March 31, 2009, a new category of

indeterminate position was created called reliefworker. As set out in that
collective agreement, Article 2.01 indicated as follows:

(m) "Employee" means a member of the Bargaining Unit and includes:

(v) a "relief employee" is an employee appointed to a

position for which there are no established hours on a
daily, weekly or monthly basis and may be required to
report on an as-and-when required basis for operations
where services operate on a daily basis throughout the
entire year.

2. Some time after the commencement of the Collective Agreement dated

ApriJ 1,2005 to March 31, 2009, the employer commenced issuing a letter
to all new hires prior to their employment herewith attached hereto as
Tab 7 to this Agreed Statement of Facts. In particular, the paragraph
added to the letter with respect to new hires is as follows:

"As a Relief Corrections Offcer you must be
available to work a minimum of six shifts per
month as well as being avaiJable to work a
minimum ofthree statutory hoJidays per year. You
may not be called in but you must be avaiJable.
Hours of work wIJ be on an as required basis."

3. In addition to the above, the employer issued another letter to all

employees hired as relief employees prior who did not have the above
paragraph in their initial hire letter. Attached hereto as Tab 8 to this
Agreed Statement of Facts is a copy of the letter issued to these
employees.

4. Appendix AI of the Collectie Agreement is a section which deals specifca with
Relief Employee. Arcle 1.05 in Appendix AI indicates as follows:
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The followig Arcles and Clauses contained in thi Collece Ageement
do not apply to relief employee:

· Arcle 16 - Entie Arcle except Cluses 16.05 (a) and 16.08
· Arcle 17 - Enti Arcle except Cluse 17.08
· Arcle 18 - Entie Arcle
· Arcle 19 - Entie Arcle
· Arcle 20 - Entie Arcle except Gauses 20.09 and 20.10

· Arcle 22.02 (a),(d), (e), and (f)

5. Arcle 29 of the Collectie Ageement dea wi Standby pay. There is not

anytg in Appendi AI of the Collece Agment from Apri 1, 200 to March
31,200 which speifca excludes the standby pay clauses from applyg to Relief
Workers. The GNW's Human Resources Manual which is not part of the
collece agreement, indicates the followi in Section 604 (Overte - Genera,
Item 34:

34. Relief employee wi be compensated at the applicable overte

rate for work penormed in their relief position in exces of the
standard or regr hour of work for futie employee in simr

positions on a dai or weekl basis. Relief employee wi receive
cah payment for overte, as they are not elible to receive lieu
tie.

6. The Employer doe not pay standby pay for the six shi per month it reui

Relief Correcons Ofcers to be avaible or the th statutory holidays per year.
Stadby pay is paid however to relief COrrOD offcers in cert intances. For
example, where a relief employee is tag over the scheduled shi of a fu-tie

employee and they are scheduled for up to 21 days, if the employer requi thi

employee to be on stadby one evenig outside of their shi rotation, such an
employee would reeive the same entilement to standby pay as a fu-tie

employee would be had they been on stadby. The sole isue rearding stadby pay

for Grievance # 08-G-00775 Arittion is whether such pay is applicable for the six
shi per month and thr statutory holidays per year for which it is indicated the
Relief Corrons Ofcer must be available.

The ag sttement of facts includes as its atthed Tab 7, the offer letter contag the above quoted

parh with respet to new his into positions in Corrections. Ths letter also includes a sign-back provision

entitled "Accptace of Appointment" and reg: "I act the offer and have rea the position's Job
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Description on the term and conditions outlined."

The ag sttement of facts also includes as atthed Tab 8, the letter sent to al bargaig unt members

in Corrons aly hi into relief employee positions. Ths letter re as follows:

The Departent of Justice operates a number of facilties that reuie staff on a contiuous
basis to meet operational requiements. To ensure thi reuiement is met, Relief Workers
are hi to provide coverage when permanent fu-tie sta are not avaible. Whe Relief

Workers cover shi thoughout the year, there are ties when there is a grter nee for
thi ty of coverae. Th includes statutory holidays, evenigs, weekends, and pea holiday
ties such as sumer and late December.

As a Correctional Servce Relief Worker, you must be available, if caed in, to work a
mium of six (6) shi per month of the schedule including availabil to work a
mium of thee statutory holidays per year. Hours of work wi be as and when reuied
and include al three shi (Dy 0700150, Evenig 15023 and Nigt 2300700). Faiur
to make yourself avaiable for the mium amount of offere shi or stat holidays can
reult in frtrtion of the employment contrct and termation of your relief worker

employment

If you have any questions, pleae do not hesitate to contact me at (pHONE NUER).

In conductig its Corrtions' operations, the Employer no doubt ses itself as havig to restcay

reui tht relief employee commt themselves to workig a certai mium number of shi per month and

workig a mium number of sttutory holidays per yea, not as a matter of their being on stdby in any us

sens of the word but by tag it upon themslves to acpt enoug offere shift to satisfY the Employer's

operaona nee, and to jus the substtial trg requiements.

The fi witness to test in ths matter, Doug Friesen, is the Deput Warden at the Nort Slave

Corrtiona Center, an adult corrtiona facilty. He does al the shi schedulg for the peanent employees

a yea in advance, comprising th 22 employee squa, eah squa workig an eight hour shi. He also attempts

to schedule relief employees as far in advance as he is able to do, which is to say as soon as he knows his

opetiona coverae reuiements such as fig long-term iless relief or bid vaction relief However, often
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ther is litte lea tie as might occur with a varety of short-term leaves, someties no more th a few hour.

By hi descrption, at the corrtional facility where he works, there were 28 relief workers employed at the tie

the grevance was fied of which he iiderood that only eight were without employment elsewhere and relied

on the corrtiona facilty for reguar assignents. The rest of them, he sad, had a "smatterg" of outside

employment commtments, some scheduled for mie work on a two weeks intwo weeks out basis, and others

being dicult to fid on short notice for varous reons. He attempts to reh relief employees by telephone,

workg his way down the cal-in sheet not by seniority or date of hie but going from one nae to the next on

an equa opportty/availability basis. He sad tht he has ha occion to plac cals to eveiyone on the list

thougout the coure of the day lookig for avaiable relief employee, someties even twce.

By Mr. Fries's desption, the disputed avaiabilty provision was introduce into the hi lett in abut

March 2008, and also into the letters sent to aly hi relief workers, reuig that they make themslves

avaiable for a mium number of shift as describe therein becaus he and the other schedulers in the

corrtiona facilties wer not able to fid enoug willg relief employee when they caed to reuest they tae

an upcmig shi(s). He sad that generaly the response to often was not that they were iiable to work as

requested, or simply did not anwer their phones. It was causing an overte use isse by havig to work

scheduled peanent employee additiona hour when not able to fid any replacments. At the sae tie it was

appart, he sad, tht numbers of iiwIlig or iiavaiable relief workers were "tying up" positions which could

better be made avaiable to others who wanted to do the work. There is also, by his description, a reastc trg,

even a heath and saety issue, where relief workers have contiued to be employed but tae only a few or no

offere shi over a considerable period of tie. Morever, the intial trg progr, the entr-level trg at

tie of hi, is itslf a relatively expensive proposition, involvig four weeks of classroom work, possibly two

additiona weeks dependig on availability of st followed by 14 mentorig shi.
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In Mr. Friesn's experience, subsequent to the pares crtig the new relief employee classifcaon, it

was apparnt tht pattern of refuing or not being avaiable to work when requested bee signcat enoug

to have beme disrptive, both in term of his tie and other managers' tie spnt in attemptig to brig peple

into work, and inevitably havig to face short stg situtions. He realed one individua eventuy being

contate in Edonton where he ha taen a job as a sher but wanted to rema on the Corrtions' employee

roll, with no ongoing intention to maita any rea avaiability.

Mr. Friesn also tested tht no perment st or relief employees reive stdby pay in Corrtions.

The peent st ar scheduled a yea in advance, and the relief workers ar caed into work when neeed

albeit with as much advance notice as is avaiable in those circumce. With the new progre in plac by

rnd 2008 reuig relief employees to be wig to tae a mium number of shift, in his facilty, durg the

month preg the July 2009 arbitrtion heag 22 out of28 relief employees worked enoug shi to averae

approxitely 76 paid hour as a group, whch is to sayan averae of some nie shi eah tht month, ragig

anywhere from their coverig long-term ful-tie absences to workig weekends coverg days off He sad tht

latly only th relief employees have ben tag no shi, either not actig any telephone cas or known to

be otherwse ocupied for the tie being. Indee, by his reollection, these th relief employees ha not taen

any shi offer to them durg the four month preceding ths heag despite there being reguarly telephoned

when he is caed upon to work his way down the cal-in sheet. He sad tht he ha no problem with a few

employees neeg to be out of town for a ful month possibly more tie, there having ben no racations in

any such ca, meag tht once advise (a "hea-up") he would simply tae the person off the ca-in list iitil

hisler expeted retu. In addition, one employee was known to be off work on maternty leave, and two others

were on medcaleave for the month. By Mr. Friesn's description, havig relief employees iiderd the

signcace of mag a tie commtment to Corrections, in ters of tag a mium numbe of shi as
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indicated in the letters, ha certy improved the sitution over what it was. As it now stds, he sad, the majority

of relief employee wi "take the bul by the horn" and let their supervsors know when they are avaiable for

inon into shi durg an upcomig month which he se as eaily satisfYg the issue of mium

avaiabilty as enoug shi are able to be scheduled on tht basis. He sad tht it has beme quite commonly

done as a way of reahig a "workig iidersdig" suitable to both sides. At the sae tie he acpts tht there

ha to be some workble stdad set to ensure that the facilty is gettg a sutale commtment from al its relief

employee, wlch is what he undersds the mium availability requiement to addrs, as opposed to havig

to "flag them" individualy as the other altemative. He sad that curntly, as matters now std, he might have

to look for relief employee ca-in over 200 ties in a given month spre out acoss the 28 relief st and hence

the nee as he se it for some reliable availabilty stdad.

Colette Perr ha ben the Maner of Labour Relations in the Deparent of Human Resours since

March 2006, and prior to tht tie had spnt th yea as a labur relations advisor in the sae deparent. She

was closely involved with the negotiations suroiidig the creation of a new employee categoiy, that of relief

employee, durg the las round of collective bargaig leag up to the 2005- 2009 collective agent. She

saw it as a matter of the pares recogng tht it was not operationay feaible in some deparents, including

Corrtions, to be rug short sted on a sused basis. It bee apparnt tht havig an identiable, sutably

tred employee group in plac to cover sick leave, special leave, and vacation tie, was necssa. Subseuent

to the curnt collective agment tag effect, in discusions amongst manement persns, it bee apparent

tht in Corrtions the schedulg sitution ha tued frtig inmuch as some employees hi as relief st

wer ''for month on end" not indicatig any avaiability for their irguarly assigned shi, some not even being

reguarly rehable. She sad that the point was reched where it was consider estial for management to make

clea its expetaons at tie of offerig employment for a level of reaonable avaiabilty, and even to those aly
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hi.
By her review, Ms. Per aiy saw nothg about the new Appendi Al which limted the Employer's abilty

to ca upon relief employees as thougt by its maners to be reuied for opetiona reaons, or sek some

asce frm them as to a reonale level of ongoing avaiabilty. Furer, she saw no confct with the "relief

employee" defition langue of arcle 2.01 (m)(v) which referred to ths new categoiy of employee as being

appointed to a position with no estblished hour and "may be reuied to report to work on an as-and-when

reui bais...". Indee she saw it as consistent with its contrtu obligations tht the Employer be able to set

out some reonaly clea expetations as to one's avaiability to work the supposey "requi" shi. Being

retedy telephoned by a manager, with reference to the ca-in sheets, but being avaiable only one or two days

a month or even less, or perhaps not even reguarly rehable, was not thougt to be workable. Persistnt

unvaiabilty on anyone's par was seen by management to have a dit operational impact for obvious reons.

Havig adequate coverae in place to balance ongoing workplace demands was thougt to be essntial, she sad,

otherwse one could envisae some pattem of ongoing iivaiabilty defeatig the purse of havig relief

employees in the workplac to begi with.

Ms. Peny, in her testony, also mae refernce to the Employer's "Q & A" sheet distbuted to employed

relief worker as an introduction to their workig in ths defied employee categoiy. It includes reference to

numbe of collectively bargaied rights attchig to the position, such as eligibilty for the Public Servce Heath

Car Plan as an indetermate employee with job securty, and also referencing cert rights and benefits to which

they have no acss, such as not quag for the Employer's pension plan or its disabilty inurce plan. She

al cited the Human Resource Manua, both topic 604 deag with over tie and some genera isses, and topic

604a addring stdby and cal-back pay. Clealy, by reference to the collective agent arcle 23.08, overe

compenstion was to be paid as indicated therein ".. at the applicable overe rate for work performed in their
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relief position in excess of the stdad for reguar hour of work for ful-tie employees in simar positions,

either on a day or weekly basis". At the sae tie, she did not see any lieliood of stdby pay iider arcle

29.01(1) whch references the Employer "requiing) an employee to be available on stdby durg off-dut

hour...", and 29.01 (2) whch reuis them to "be available durg hisler period of stdby at a known telephone

number and be avaiable to retu to dut as quickly as possible if caed...", and 29.01 (3) which requi tht "no

stdby payment shal be grted if an employee is unable to report for dut when reui". The contrt

langue does not suest in her view, that stdby pay is acible to compenste relief employee for simply

being reonably avaiable durg any given month or on some sttutoiy holidays, to acpt offered shi "as

reui" by reference to the defition langue of arcle 2.01 (m) (v).

The Human Resources Manua topic 604 swn up the Employer's iidersdig by indicatg that the

defition for "stdby" is "where an employee mus be avaiable durg off dut hour and ha ben plac on

stdby st", and topic 604a which defies it somewhat dierently as ''te outide of the employee's reguar

workig hour. An employee, on diection from an authori maner, mus be avaiable for re to work".

Ms. Perr se contrtuly obligated stdby pay as compenstig employees for havig to be imedately,

absolutly, rehale when caed to reui their attendig at work outside of their reguarly recheduled work

hour, She doe not understad that it has anytg to do with managers seekig some indication from relief

employees of reliable avaiability, "for clarty purses" as she put it, in their tag shi as might be a offere to

them in the normal cour of fuling their ongoing employment obligations. Certy they ar not expeted to

always be avaiable to work, or even always reahable, when caed by managers for coverae pinses in the

us coure of workig their way down the cal-in list.

Ms. Per acknowledged in cross-examation tht it was only in Corrtions wher relief employees were

being issed the letters givig rise to the grevances. She agee tht it came about followig discussions with the
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Dirtor of Corrections and the Client Servce Manager for Jusce Deparent, with no unon reprentave

preset The relief employee category had existed from November 2005 under the curnt collective agment,

with thes discussions over the necssity of Corrtions' relief employees commttg to a level of avaiabilty

ocurg by abut June 2007 afer ongoing operationa diculties ha beme apparnt. Admttedy, there ha

ben no constation with the Union over ths issue of avaiability expetations. She acknowledged not havig any

awares of any dihages or other disciplie being impose at any tie agai employees who wer chronicaly

unvaiable, althoug she believes tht at lea "some contrts wer termted" afer six month of tag no

offere shi. She ag tht the Q & A sheet handed out to new relief employees made no reference to the

mium avaiabilty reuiment, albeit item 18 therein indicated "as a Relief Worker, you ar expted to be

avaiable to cover operationa nee on evenigs, weekends, sttutory holidays and durg pe vaction ties for

reguar employees such as suer, Chrstas and March bre", and indee the defition langue 2.01 (m)(v)

indicaed that they "may be requied to report to work on an as-and-when requied basis...". At the sae tie, by

Ms. Peny's descrption, the Employer had to be conceed with Corrtions being able to meet its genera

exptations with repet to fufilling operational reuiements, whch requi relief employees to be generay

avaiable when neeed. By her iidersdig, it was the very reaon for the category of relief employee being

cr iider the curnt collective agement. It caes indetermte employee group sttu as havig ben

appointe to positions, as opposed to the Employer contiuig to rely on casua employee to fu its relief

coverae nee as it ha previously done.

Ms. Per also tesed that by heriiderdig, wer manement at Corrtions not to have any wrtten

exptations in plac as to level of avaiability, presuably the Employer prior to ever being able to eventuy

commence a discipli coure of action would at some point have had to explai expetations to employee in

some renale fashion, whch at lea has now ben set out with some clarty thoug these disputed letters. The
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Employerthougt it usefu, perhaps even crtica, to get the point across to its employees, esialy in Corrtions

with its estblished operaonal nee, that there was an expetation they would be reaonably available for work

as relief employees. She believed that it stll left the Corrections' managers to consider cas on an individua basis

wher it was thougt tht reaonable avaiability was not being met. Nor did she se that putg the expetation

in an offer letter of hi somehow meat that the Union was being deprived of its position as the exclusive

bargaig agent, althoug she agee that these persons who were expectig to be hi by acptig

indetermte employment as relief worker, signg the offer letter, were expresly aging to tae the job on the

basis ofbing renably avaiable as set out therein. She was not quite su how the sitution would be monitored

over tie, and presuably there might be some conficted verions as to how many days a peon might consider

hilf to have ben avaiable, although presumably the ca-in list inormation could be consted from tie to

tie. She ag tht while stted in the employment offer as an avaiabilty reuiement, there were no

consuence set out for not meetig expectations once hi. She thougt tht ultiately it might rase the issue

of possible fition of contrct were a person not to comply as the month progressed.

Dug her tesony, Ms. Perr, was presented with an excerpt from an arbitrtion ca, Re Nav Cana

an IB.E W, Loc. 2228 (Mews Grievance) (2000),90 L.AC. (4th) 354 (T. Jolle), concerng which she sad she

was an agment with the chacterition of "stdby". In that case, mandatory ca-back overe work was

contr with the stdby requiment set out in a spifc arcle of the collective agment. The arbitrtor

discus the diernce as follows:

Under the term of the collece agrment, the employer has the rit to asig

overte and to disciplie employee who refue to work overte. Th rit exits wi

repec to "rer" overte and caback overte. However, whie most tyes of overte

ca be known in advance and the employee can be inormed of an overte asigent,

either by schedulg the overte or by inorm the employee 
whie he is at work, ca-back

overte preents a problem.

The requiment for call-back overte aries after the employee has left the workplace and
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hi servces are neeed before he is scheduled to return to the workplace. The problem is that the
employer must fit make contact with hi to order hi to return. Th is where standby comes in.

The word "availble" was used on numerous occaions durg the hearig ofthe

preent reference to adjudication. What doe it mean in the context of thi cae and
partcularly in the context of Arcle 29?

It can be said with certty that it does not mea onl that the employee holds

hilf availble to work overte and, therefore it must be asumed that an employee who

is ordere to work overte is available to do so. The term avaible, as used here must be

understood to mea that the employee makes hielf avaible to be reched by the

employer so that he may be ordered to work overte. In the word of Arcle 29.02: "an

employee desigated for standby duty shall be avaible... at a known telephone number...".
Once ordered to report for overte, the employee on standby must then be capable of doing

so.

An employee who is not desigated by the employer to be on standby is fr to do
as he pleaes on hi own tie. For example, he can choose to go out drig with hi frends
so that even if the employer succee in reachig hi, he wi be in no condition to report for
work

The stadby proviions of the collece ageement refer to the proedure whereby
employee are desigate to make themselves avaible to be reched by the employer so that
they may be caed back to the workplace and, of coure, they maita themselves in a state
of redies to retu in the event that they are caed. The purose of the stadby premium

is to compensate such employee for the fact that, to some extent, their tie is no longer
entily their own to do with as they pleae.

Qute unhale in cross-examtion, Ms. Perr does not view the wrtten noticaon to incomig new

relief employee, or exig relief employees, as constug any stdby reuiment whether or not the Employer

ca be sen to have valdly sougt assurces from individuas as to their mium availabilty to tae shift when

offer and whether or not it can even be restcally or effectively monitore from month to month. In her

considerg the sitution facing Deputy Warden Friesn in Corrtions, she sad tht in her view the th

employee who ha ben not ben available over the four month precg ths arbitrtion heag, whe

apparntly not being diiplied wer not mag themselves reanaly avaiable by anyone's test whetheriider

the wrttn noticaon as to mium availabilty, or otherse.
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In arguent on beha of the Union, Mr. Penner submitted tht fidaentay the Employer in havig

potential new employees sign back a pre-employment offer letter, whch requi their acptig the provision as

a condition of employment that they "mus be avaiable to work a mium of six shift per month as well as being

avaiable to work a mium of th sttuoiy holidays per yea..", constued an invald pre-employment contrt

The Employer was prevented from negotiatig term and conditions of employment with individua employees,

or those abut to beme employees of Any such provision, either at the pre-errloyment ste, or sad by the

Employerto be applicable and enforcle agai existg employees in the sae fashion, should be sen to con:ct

with the collective ageement for violatig the exclusive bargaig rights of the Union, or spcifc provisions

prely such as those deaing with disciplie and jus caus. The Union, he sad, relies on the estlished lie

of aritrtion awards which apply the priciples set out in such ca as McGavin Toastmter Ltd v. Ainscough

(1975), D.L.R. (3d) 1 (S.c.c.), which afed previous Cour reaonig that with a collective agment in effect

there was not much left outside its pareters except possibly the act of hig. Judson 1. famously stted at p. 6,

afer referrg to the previous Supreme Cour of Can judgment in Synicat Catholique des Employes de

Magasins de Quebec Inc. v. Cie Paquet Ltee (1959), 18 D.L.R. (2d) 346, tht:

"The reality is, and has been for many years now throughout Canada, that indivdual
relationships as between employer and employee have meanig onl at the hig stage and

even then there are qualications which arie by reon of unon securi clauses in collece

agments. The common law as it applies to indidual employment contrct is no longer
relevant to employer-employee relations governed by a collece agrment which, as the one
involved here dea with discharge, termation of employment, severance pay and a host of

other matters that have been negotited between unon and the company as the pricipal
partes thereto."

Ths arbitrtor notes there ha ben regn includig by the Cour of Appe of Ontao in Loyalist

College of Applied Arts and Technology v. OPSE U (2003),225 D.L.R. (4th) 123, tht the jursprudence in th

ar ha ben well suar by Brown and Beatt, Candian Labour Arbitration at topic 2: 121 O. The authors
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have reared in the curent looselea four edtion as follows:

It has long been establihed that indivdual employment relationships have meag onl at
the hi stage and that the indivdual employee's bargaing rits over term and

conditions of employment are pre-mpted by a collece bargaig relationslup.... The onl
scope for indivdual bargaing with reard to term and conditons of employment would

appear to be where it is sanctoned by the collectie ageement, by the collece bargaing
agent, where it is ancilry to routie admtrtion of the collece agrment, where the
term fal outside the scope of the agrment, such as an agrment concerng an early
retiment arrngement, a confdentiality acknowledgment in the heathcare secor or

reimburement for reloction expnses, in some ca where there is a voluntary waier of the
collece agreement benefi that does not underme the collece agrment, or where it
involves statutory benefits not covere by the collece agrment.. Not onl have arbittors
declied to dea with grevances seekig to enforce indidual agments on the grund that
their jurdicton is lited to arbitrtig diputes ariing out of collece agments, but they
have alo declared such indidual agreements to be invald and dired employers to ceae
and desist from negotitig indiduall with employee in relation to term and conditions
of employment..

In their suarg, the authors rely in par on some relatively rent comments from the

Supreme Cour of Canad in Isadore Garon Ltee v. Synicat du Bois Oue de fa Québec Inc. (2006), 146 L.A.c.

(4th) 1 at par 27:

The preence gien to the collectie scheme is someties taen to mean that freeom of
contrct is abrogated once a collece agreement is concluded: Paque at p. 212. However,

it is dear that the employmeDt relationship aries onl wheD the employee accepts the

employer's offer to hi hi or her. There is therefore no source in either Canadian cae law

or leglation for the theory that indidual contrct are completely abolihed in the context

of the collece scheme. The indivdual contrct does not ceae to exit, but it is simply
suspended.. Durg the term of the collece agreement, however, the indidual contrct of
employment cannot be relied on as a source of rits.

Intestgly, one notes tht in the ealier Loyalist College case, it had ben a matter of the ageved

employee being hi as a ful-tie teaher on condition that she enroll in a gruate stdies progre in her field.

She failed to do so and acrdingly was dismissed durg her probationar period on tht basis. The Cour of

Appe upheld the Divisiona Cour which ha upheld the arbitror who ha determed tht the hig condition

was invald inmuch as the employer was not able to negotiate tenu and conditions of employment with
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individua employees at tie of hie or at any other time. Accordingly, the dismissal bas on the employee's

subseuent faiur to ful an invalid hig requiement was also invalid.

The Union tabled arbitrtor Sus Stewar's award in Air Can an CAW - Can (Courtemahe

Grievane) (1999), 82 L.AC. (4th) 436, an unjus dismissa cae where the employer had set out to impose French

langue requiments at tie of hie, and where the sitution evolved into a discussion over whether it amoiited

to a condition of employment which had not ben fufied or a workplac rue in the natu of the policy ditive.

In her consideration of what would ocur were it found to be the former, the arbitrtor cited McGavin Toastmter

Ltd. She also ag with arbitrtor Weatherills decision in Re Canada Post Corp. and C. UP. W (1998), 1 L.AC.

(4th) 138 who was lookig at a sitution where the unon was acknowledged as the sole bargaig agent for al

employees by opetion of the collective ageement. He had stted atpp. 141 - 142 of 
the award tht" it is not the

ca... tht matters afectig ters and conditions of employment, which ar not deat with in a collective

agent may properly be the subject of individua bargaig. The bargaig agent's rights of reresentaon ar

not lited to those matters covered by an ageement. They ar, as ths ageement acknowledges, sole and exclusive

rights of reresentation".

Ultiately, arbitrtor Stewar went on to consider issues of legitiate workplac policy applicale to

existg employee, and jus caus, iider the well-known Re Lumber Mil Worlærs Union, Loc. 2537 and KV

Co. (1965), 16 L.AC. 73 (Robinon) gudelines, dealing with unlateray introduce employer rues not ag to

by the unon, which an employer mayor may not be entitled ultiately to enforce. Such consideration of valdity

under KV in order not to be fatay inconsistent with the collective agment, which here also would be exprely

prohibited by arcle 5.03, includes tht the rue mus be clea and iiequivoca, not unonable, nor inconsistent

with the collective agment, mus be brougt to the afected employees' attention, reui notication were such

a breh to have discipli consequences, and should have consistent enforcement. As she noted her
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deteon cente on the factu circumce, althoug on those presented in tht ca a legitiat policy

applicaon did not give rise to jus cause for dismissa, all thgs considere.

Hence, with respt to do the pre-employment contrtu element, and the posthig dirtive, the Union

submits th the Employer should be taen as havig violated its exclusive bargaig rights for havig attempted

to in an element into the employment relationship at tie ofhi which has not ben contrtuy negotiated

naely stpulat avaiabilty mium Thes provisions should be declared invald. Furer, it contends tht even

if somehow, there is no such confct one should st consider tht the pre-employment letter, and the wrtten

diections prented to curnt relief employees, amount to a "stdby letter" under arcle 29 of the collective

agment. Ths provision, Mr. Penner sad, requies tht those afected should have reived stdby pay for

havig to make themselves available in compliance with the ter therof There should be enough of an element

of spifcity, he sad, so as to satisfY the stdby concet. By the Union's perspetive, the relief employees' peonal

tie ha be compromise enoug with respet to the mium avaiabilty reuiment, and the sttutoiy holiday

work reuiment, that the stdby element has ben met.

Mr. Asiidsn on beha of the Employer, in his submission, aserted that it was entitled to put

"inormation" into letterform documentation, whether speificaly dited to about -to-be hied employee or to

existg employees. It should not be prevented from settg out an expetation, common to them al, and applicable

as such, even if tht meat speifg a mium number of shi. He sad the it was not nec to re into the

Employer's action any confct with any provision of the collective agement, with its longsince ag contrtu

langue only exprely reuig under arcle 5.03 that it was "( w)here ther is any confct between the provisions

of ths Agrment and any reguation, diction or other inent deaing with ter and conditions of employment

issed by the Employer, the provisions of ths Agrment shal prevail". At the sae tie the Employer relies on

the arcle 7.01 maneral respnsibilities provision, which sttes that "(e)xcept to the extent provided herin ths
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Agrment in no way restcts the Employer in the management and dition of the Public Servce". Furer, by

the Employer's review of the collective agement, there is no provision which expressly prevents or prohibits the

Employer from issg such letters, or seekig to clarfY mium expeted avaiability from relief employees who

by defition are "reuied" to report for work "on an as-and-when requied basis".

In addition, Mr. Asmundson sad, the Employer should not be taen to have individuay negotiated with

any incomig employee, inasuch as the sae provision was incorprated into the leter sent to al prosptive

hI, done as a matter of settg out its vald expetations for employee commtment as to avaiability. Furer, by

way of jusg the existence of such a provision, the Employer relies on the natu of operaons in Corrtions

not being such, cey, tht its relief employees ca expet to acpt offered work only haphadly, or from tie

to tie at their own iiettere choice, or only for a few days a yea, desite being asked to work by reference to an

eslished ca-in sheet, and contrctu defition that they "may be requied to report to work on an as-and-when

reui basis for operations...". It is far better, he sad, th they should be aware of their expeted avaiabilty

commtment from outset, even from tie of considerig their entr into the employment relationship with reipt

of the offer letter. Hence, the Employer should be able to set out its nees at tht point, and also to advise those

aly havig esblished an employment relationship that some reonable level of avaiabilty is a job-related

reent. There was no evidence, he sad, tht the Employer has ever moved the isse along to the point of

dischagig an employee on the basis of his or her brechig the stted avaiabilty stdad, but even if tht were the

ca the employee would always have accss to the grevance process coverig any discipli action.

With rest to the remaig issue of whether there was any application of the arcle 29 stdby pay

provisions, Mr. Asmundson submitted that the facts preented simply did not brig anyone with the stdby

concet for being reui as a relief employee to provide mium work avaiabilty. He said that it was only

nec to const the clea wording of the arcle in its entity to undersd tht ther was no such mut
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intention, whch in any event "mus be gathere from the wrtten inent", to cite Halsbwy 's Las of England

as relied on in the Brown and Beatt Canadian Labour Arbitration (4/i ed) discussion at topic 4:2100. To be

applied it restcay would have to have ben conveyed by the pares in a contrtu ter tht they intended to

apply the stdby concept to encoure relief worker avaiabilty for ca-in on the us as-and-when reui basis,

which is simply not the ca on the langue reviewed. Furer, ther was no evidence that the Employer had any

intere in resctig or litig anyone's off work activities or choices in order for them to be absolutely avaiable

when caed only wantig employees in the genera sens to commt themselves to being avaiable to work a

mium number of shi per month, and some sttutory holidays, as a matter of providig coverae for absent co-

workers whch was the job of a relief employee. Certy there was enoug opportty for ample choice on the

par of relief employee, given tht the Deputy Warden reponsible for schedulg at his corrtions facilty, Mr.

Friesn, found hilf going thoug the complete ca-in list on a daly basis.

By Mr. Asmundson's presentation, both grevances should be dismissed on the evidence presented.

Conclusion:

In my deag fiy with grevance 08-G-00728 regardig shi avaiabilty mium, it reuis one to

retu to the exact wordig that the Employer ha included as a parph in the employment offer letter, which also

includes an "Accptace of Appointment" sign-back provision. The letter crucialy rea: "As a Relief Corrtions

Offce you mus be available to work a mium of six shi per month as well as being available to work a

mium of th sttutory holidays per yea. You may not be caed in but you mus be avaiable. Hour of work

wi be on an as reui basis." Prsumably, one signg back the letter as actig the appointment as offere "on

the ter and conditions outlined" is necessa to enter into the employment relationship and on its fac binds the

new employee to the mium availability stpulation contaed therein. The letter sent out to its aly hied relief
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worker sttes it a litte dierently in that: "As a Corrtiona Servce ReliefW orker, you mus be avaiable, if caed

in to work a mium of six shi per month of the schedule includig avaiabilty to work a mium of th

stoiy holidays pe yea. Hour of work wil be as and when reui and include al shi... Faiur to make

yourlf avaiable for the mium amoiit of offer shi or stt holiday ca resut in frtion of the employment

contrt and teron of your relief worker employment".

In my considerig the Employer's injection of the above provisions into the employment relationship,

wheter as a condition of being hi into a position, or as put to alady hid relief employee as being capable of

suportg tertion on the basis of frtion of contrt were the describe mium avaiabilty stpulaton not

followed it is necssa to note what the pares have bound themselves to though negotiated contrt langue.

Firy, arcle 2.01 (m)(v) sttes by defition that a relief employee is one appointed to a position for which there ar

no eslihed hour and "may be requid to report to work on an as-and-when reui basis for operations...". It

is followed by Appendi Al which comprehensively deas with cert rights and obligations spifc to ths

clasifcation of employee, including sttig those arcles and clauses contaed in the collective ageement which

do not apply to relief employees. They ar not excluded from grevig under arcle 37.01 in al those ar included

therein as equay applicale to other indetermate employee, such as over the interretation or application of the

collective agment, susnsion or dismissa from the Public Servce. Notably Appendi A 1.0 1 basicay repets

the defition langue in its confg the pares' contrctu agment tht the Employer "sha hi relief

employee into positions for which there are no estlished hour... and may be reuied to report to work on an as-

and-when reui basis for facilities..." and with respet to their use, under A 1.07 the pares have ag that "the

Employer sha make eveiy reonable effort to alocate relief work on an equitable basis among rey avaiable

quaed relief employees".

Simply put, it would seem tht the Employer has injected into the relief employment relationship in
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Corrtions the expressly stted requiement for a stpulated mium avaiabilty of workig six shi per month

and th holidays per yea, fily as a condition ofhi for those being offere positions, and sendly as a stte

reuient for those aleay hi to contiue workig inasmuch as failur to comply "ca result in fition of

the employment contrt and termation of your relief worker employment". Whle the evidence indicates tht the

Employer ha not yet ben stctly followig its stted mium avaiabilty reuiments, they cey ar out ther

hagig over relief workers, havig ben a stted as a condition for hi, and then as grounds for termg the

employment relationship of those aleady hied. The queston arses of whether one or both of thes provisions ar

incompatible with the collective bargaig relationship, with the existence of a collective agment encompasing

the contrtu relationship between the pares, as addrsse by the well-develope calaw pointig to the

signcace of the unon seurty clauses, exclusive bargaig agent sttu, and the term and conditions of the

collective agment as defig the employment relationship. Or, ca they somehow be considere ancilar to or

compatble with the Employer's routie admsttion of the collective ageement and its operatig the workplac

in compliance therwith as would be the ca with any number of policy drven adsttive gudelines and

workplac rues? The Employer seeks support for its position by reference to arcle 5.03 which provides that where

ther is any confct between the collective agment and any ditions or conditions of employment the former

wi prevai, and arcle 7.01 which provides that excet to the extent provided in the collective agment it in no way

rects the Employer in the management and dition of the Public Servce. However, certy thes arcles do

not dett from the parountcy of the collective agment itself in settg out the terms and conditions of

employment, includig the workig conditions of al employee covere thereiider, except as tht relatonship is

spifcay and expressly afected by sttue.

On balance, I acpt that the pre-employment provision deag with stpulated mium avaiabilty as set

out in the letter provided to prospetive incomig relief employees, stted as a condition of their hi into avaiable
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positions in Corrtions, and most signcatly as a condition sougt to be impose with obvious contiuig effect

beyond the decision to hi, confcts with matters speifcaly covere by the collective agment, and caot be

sen to legititely involve any Employer concem stdig outide the scpe of the collective ageement. Indee

the collective agment plaiy contemplates both with the defition setion 2.01 (m) (v) and Appendi Al.0l

th relief employees ar appointed to positions for which there are no estblished hour and "may be reui to

rert to work on an as-and-when requied basis...". There is no sugeston anywhere in that langue tht ageeing

to an expressly stpulated mium availability as to numbers of shift, and coverig a speific mium number

of stoiy holidays, can be rase to the level of a condition of employment on hig. In my view, as such, it caot

std and mus be taen as an invalid parph in the letter of hi. It should be removed.

In my considerig the sitution involvig the aleay hi relief employees in Corrtions, they fac the

sae kid of preise avaiability expetation injected into their employment relationships. It is sad by the wrtten

notication to somehow provide express grounds, if going iiet by existg employee, for fition of the

employment relationship and termation. Neverteless, at the sae tie, their employment relationship contiues

to be govered by the collective agment provisions which have hereinbefore ben discus. No doubt, their basic

employment sitution as relief employees is one of being needed for work on as-and-when reui basis for

operaons' purses in Corrctions with anyone's avaiabilty commtment presumably havig to be guded thereby.

The fata diculty with the curnt wording would be with respet to the Employer unateray declarg preise

grunds for fition of the employment contrt, thereby leag to termtion, when the collective ageement

itslf does not addrss mium shi avaiability in any preise term, or restcay contemplate tht les th

avaiabilty for six shift per month or th sttuoiy holidays per yea, necessy amoiits to fition of the

employment contrt as having passed over a thhold. However, at the sae tie, I do not see how the Employer

is prevented on a policy formulated basis from providig scheduling gudelies that it wi follow in Corrtions with
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respt to its adsttion of Appendix AI, which by its contrtuy ag wordig indicates tht relief

employee "may be requi to report to work on an as-and-when reui basis for operations...".

In the ret, in my deag with grevance 08-G-00728, I conclude tht both the pre-hig and post-hig

provisions discusse in evidence impinge the Union's exclusive bargaig position under the collective agment.

I di tht both diut parphs be removed as wrtten, fiy from the offer of employment letter, and sendly

frm the letter to existg relief employee. In tht respt the grevance is succsfu. However, I also believe it

necsato remark as obiter comment that in my view the Employer is able to stte its position in wrtig, as a policy

drven inter gudeline, at any tie, whether to incomig employees at tie of issug the offer letter, but not as

a stted condition of actig employment, or to existg employee at any tie . It cóuld indicae tht in its

adston of the collective ageement in Corrections, includig tht relief employees "may be reui to rert

to work on an as-and-when reuied basis for operations", it considers that for operationa rens they should

commt to being available to work a mIwn of six shift per month as well as being avaiable to work a mium

of th sttutory holidays per yea, as a curnt reonable availability stdad in its view. They may not be caled

in but they ar expted to be available on ths basis, with hour of work fuer being on as reui basis. I would

se no violation were it also to indicate that faiur to comply would result in the Employer tag whatever

renale corrtive action as may be considere avaiable and ultiately jusable under the collective agment.

In my having considere the secnd grevance, 08-G-00775 regardig the stdby pay isse, from the

evidence submitted and from my review of arcle 29 of the collective ageement, and the calaw taled at heag,

includig my award in the Nav Cana case, I caot fid tht any legitiate clai to stdby pay by anyone ha

be estlished. Unquesonably, in Corrections the Employer has ben lookig for some commtment from relief

employee on their individua rrwn availability to tae offere shift from the call-in list as indeed may well

be the ca generay with relief employees in varous workig situtions iider many collective agments.
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However, it is not an operationa concem which sp to their quag for stdby pay simply by reaon of the

Employer sekig to apply some mium stdad of avaiabilty in its adsterg the collectively bargaied

relief employees' as-and-when work requiments. Reastcaly, as a defied categoiy of indeterte employee,

none ar reui at any set tie to be absolutely avaiable at a known telephone number and thereby be able to

rert for dut as quickly as possible if called nor ar they included in any stdby schedule. I acpt tht the facts

simply do not disclose an nee for the Employer to have paid anyone on a stdby basis under arcle 29, with ths

send grevance 08 - G - 00775 being dismissed on that basis.

With ret to grevance 08 - G - 00728, as reuested I remai seiz pendig implementation of the

dition given to ste the curent wordig, and in the event there ar any additiona repreentations fortcomig

on additiona remedy.

DATED ths 30t day of October, 2009.


